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About Amnesty International 

Amnesty International is a movement of 10 million people which mobilises the humanity in 

everyone and campaigns for change so we can all enjoy our human rights. Our vision is of a 

world where those in power keep their promises, respect international law, and are held to 

account. 

We are impartial and independent of any government, political persuasion, or religious belief 

and do not receive funding from governments or political parties. 

Amnesty International is a proud people-powered movement founded on the work of 

volunteers and activists all around the world. More than 500,000 Amnesty International 

supporters live in Australia. 

In Australia, we are committed to advancing First Nations justice, with a focus on ending the 

disproportionate incarceration of Aboriginal and Torres Strait Islander children. Amnesty 

International Australia is working closely with First Nations communities and advocates to 

raise the minimum age of criminal responsibility and implement culturally safe, community-led 

solutions that support Indigenous children to thrive. 
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1. Summary 

1.1 Amnesty International Australia welcomes the opportunity to contribute to the Committee's 

inquiry into youth justice. Our organisation advocates strongly for the protection and promotion 

of children's rights, particularly those of First Nations children, who continue to be 

disproportionately affected by Australia's youth justice system. 

1.2 This submission addresses the inquiry's terms of reference through a human rights lens, 

focusing on Australia's obligations under key international frameworks, including the 

Convention on the Rights of the Child (CRC) and the Optional Protocol to the Convention 

Against Torture (OPCAT). Both these instruments obligate Australia to uphold the rights of 

children, ensure that they are treated with dignity, and protect them from harmful detention 

practices. 

1.3 The youth justice issue is compounded by the over-representation of children from out-of-

home care in the justice system. Many of these children, who have already experienced 

significant trauma, are now being criminalised and subjected to further harm rather than 

supported with the care and protection they need. 

1.4 Aboriginal and Torres Strait Islander children are over-represented in both the justice 

system and out-of-home care. This over-representation is partly due to structural 

disadvantage and discrimination. Children in out-of-home care are significantly more likely to 

come into contact with the youth justice system, which perpetuates the cycle of incarceration. 

Just over 1 in 4 (24%) young people in detention had been in out-of-home care. Of those, 

almost 3 in 4 (73%) had at least one placement in residential care, and 67% had at least one 

placement in foster or relative/kinship care in the 5 years from 1 July 2016 to 30 June 2021.1 

These figures highlight the systemic links between the out-of-home care system and the 

criminal justice system. 

1.5 We are also concerned about the growing reliance on adult watch houses in Queensland 

to detain children—a practice that places vulnerable young people at significant risk of harm. 

1.6 In this submission, we call for urgent reforms to raise the minimum age of criminal 

responsibility in line with international standards, reduce the use of incarceration as a 

response to children’s behaviour, and ensure a justice system that prioritises rehabilitation, 

diversion and community-based solutions. This is especially critical for First Nations children, 

who face systemic inequalities and racial discrimination that have long contributed to their 

over-representation in youth detention. 

1.7 Amnesty International Australia urges the Committee to recommend a child-centred, 

rights-based approach to youth justice in Australia, ensuring that no child is left behind. 

  

 
1 https://www.aihw.gov.au/reports/youth-justice/young-people-under-youth-justice-supervision/summary 
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2. The outcomes and impacts of youth incarceration in jurisdictions across 

Australia 

2.1 The incarceration of children has profound and negative consequences, both immediate 

and long-term, impacting their mental health, education and social outcomes. Evidence shows 

that detention environments often expose children to further trauma, which exacerbates the 

issues that contributed to their criminalisation in the first place. This is particularly damaging 

in Australia, where children as young as 10 years old are being detained, a practice starkly at 

odds with international human rights standards. 

2.2 While some progress has been made in a few jurisdictions over the past two years, in 

recent months, there have been backsliding in some of these states. In August 2023, the 

Northern Territory raised the minimum age of criminal responsibility from 10 to 12, however 

the new Country Liberal Party Government, elected in August 2024, pledges to lower the age 

imminently. In November 2023, the legislation in the Australian Capital Territory to raise 

minimum age to 12 became effective, with a further increase to 14 planned for mid-2025. In 

April 2023, Victoria announced a phased approach to raise the age of criminal responsibility 

to 12 by the end of 2024, and to 14 by 2027. However, in August 2024, the Victorian 

Government broke its promise to raise the minimum age of criminal responsibility to 14 by 

2027.  

2.3 Tasmania took an important step in June 2022, committing to raise the age of criminal 

detention from 10 to 14. Furthermore, following the September 2023 release of the 

Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse 

in Institutional Settings, it was recommended that the Government work towards increasing 

the minimum age of detention (including remand) to 16, while developing alternatives to 

detention for children aged 14 and 15 who may pose a risk to themselves or others. 

2.4 In New South Wales, Western Australia and Queensland, the age of criminal responsibility 

remains at 10. Furthermore, in Queensland, children are being held in adult watch houses for 

prolonged periods, a practice that significantly endangers their well-being. Watch houses are 

ill-equipped to cater to the specific needs of children, placing them in environments where they 

are more likely to suffer physical, emotional, and psychological harm. 

2.5 The Convention on the Rights of the Child (CRC), to which Australia is a signatory, 

mandates in Article 37(b) that the detention of children must be a measure of last resort and 

for the shortest appropriate period. However, this principle is being systematically violated in 

Queensland, where children are detained in adult watch houses for extended periods, 

sometimes without adequate access to legal support, healthcare, or education. 
 

2.6 Additionally, over the past 12 months, two children tragically died while in custody in 

Western Australia, which underscores the critical need for reform across all jurisdictions. 

These tragedies are stark reminders of the potentially fatal consequences of Australia's failure 

to adequately protect children in the justice system. Such deaths are not isolated incidents but 

symptomatic of a broader, systemic failure to prioritise the rights and well-being of children. 

2.7 Youth incarceration increases the likelihood of recidivism, as detention fails to address the 

root causes of offending behaviour. Instead, it exacerbates the issues that contribute to 

criminalisation, reinforcing cycles of disadvantage and marginalisation. Evidence shows that 

children who are subjected to punitive detention are significantly more likely to reoffend 

compared to those who are diverted into rehabilitative, community-based programs. This 

makes clear that a national shift towards prevention and rehabilitation is critical. 
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2.8 Urgent reform is needed to reduce Australia's reliance on detention and to ensure that 

children are supported through community-based solutions that address the underlying 

causes of offending. This is particularly critical for First Nations children, who continue to face 

disproportionate rates of detention and are especially vulnerable to the harms caused by the 

current system. A shift towards a trauma-informed, rehabilitative approach would not only be 

more effective in reducing youth crime but would also align with Australia's human rights 

obligations under the CRC. 

3. The over-incarceration of First Nations children 

3.1 Indigenous children are grossly over-represented in Australia's youth justice system. 

Recent data shows Aboriginal and Torres Strait Islander children aged 10-17 are 29 times 

more likely to be incarcerated than their non-Indigenous peers.2 This over-incarceration stems 

from entrenched systemic disadvantages, including the ongoing impacts of colonisation, 

socioeconomic disparity, and intergenerational trauma. 

3.2 This over-incarceration is not merely a symptom of broader societal issues but a violation 

of fundamental human rights. Article 2 of the CRC guarantees children the right to be free from 

discrimination of any kind. The disproportionate imprisonment of First Nations children 

infringes on this right, perpetuating cycles of disadvantage and trauma within their 

communities. This practice also contravenes the right of children to be treated with dignity, 

humanity, and respect, as enshrined in Article 40 of the CRC. 

3.3 This issue also stands in direct conflict with Australia’s commitments under the United 

Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), which supports the right 

to self-determination and cultural integrity.  

3.4 Addressing over-incarceration must involve significant investment in Indigenous-led 

diversionary programs and community-based approaches to justice, which prioritise healing 

and support, rather than punishment and addresses the root causes of offending and 

empowering First Nations communities to guide their own justice solutions. This is the path 

toward a justice system that upholds the dignity and rights of Indigenous children, while 

fostering long-term positive change within their communities. 

4. Compliance and non-compliance by state, territory, and federal prisons and 

detention centres with the human tights of children 

4.1 Reports of mistreatment and systemic abuse in Australia’s youth detention centres, 

including the use of excessive force, solitary confinement, and spit hoods, expose gross 

human rights violations. Spit hoods are highly controversial; Amnesty International has 

classified them as instruments of torture, particularly harmful to children due to the 

psychological trauma and physical risks they present. Despite public outcry, these devices 

remain in use in some Australian jurisdictions, including Queensland. This use directly 

contravenes Australia's international obligations under the Optional Protocol to the Convention 

against Torture (OPCAT), which mandates the prevention of cruel, inhuman, or degrading 

treatment in all places of detention. 

 
2 Australian Institute of Health and Welfare (2023) Youth detention population in Australia 

2023, AIHW, Australian Government, accessed 03 October 2024. 
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4.2 The continued use of spit hoods violates this mandate, and their prohibition should be an 

urgent priority. More comprehensive safeguards, such as regular inspections of facilities under 

OPCAT provisions, must be enforced to prevent such practices from continuing unchallenged. 

4.3 Furthermore, the practice of holding children in adult watch houses in Queensland 

breaches both Article 37 of the CRC, which requires children to be held separately from adults, 

and OPCAT’s framework aimed at safeguarding vulnerable detainees, particularly children. 

The prolonged detention of children in adult facilities, without access to adequate legal support 

or specialised care, is a clear violation of OPCAT's protective mechanisms and international 

standards for the humane treatment of child detainees.  

4.4 Australia ratified OPCAT in 2017, committing to the establishment of independent national 

preventative mechanisms (NPMs) to regularly inspect places of detention and monitor 

conditions to prevent human rights abuses. Seven years on, states including NSW, 

Queensland and Victoria have not implemented their mechanism.  

4.5 In April 2024, the Committee against Torture issued a stark warning to the Australian 

Government, criticising its ongoing delays in addressing the treatment of detainees in state 

prisons and immigration detention facilities. This warning follows Australia’s failure to provide 

timely updates on its progress in improving detention conditions, as required under the 

OPCAT. 

4.6 The UN's concerns came nearly 18 months after the UN Sub-committee for the Prevention 

of Torture suspended its inspection of Australian detention facilities in October 2022, citing a 

"clear breach" of Australia’s obligations under OPCAT. The inspection was halted when UN 

officials were denied access to several key facilities, raising serious concerns about 

transparency and Australia’s commitment to preventing torture and ill-treatment in detention. 

Despite public and international pressure, Australia's response to these violations has been 

slow, further undermining its obligations under international human rights law. 

4.7 Immediate reforms are necessary, including the prohibition of these harmful practices, to 

align Australia's youth justice system with its international human rights obligations. 

Strengthening the role of NPMs, ensuring regular independent inspections, and prioritising the 

welfare of children in detention are critical steps to prevent further violations and to uphold 

Australia’s commitment to safeguarding the dignity and rights of all detainees, especially the 

most vulnerable 

5. The Commonwealth’s international obligations in youth justice, including the 

rights of the child, freedom from torture, and civil right 

5.1 Australia is a party to several key international instruments that set out clear obligations 

for the treatment of children within the justice system. These obligations are designed to 

ensure that children are treated with dignity, respect, and fairness at all stages of the justice 

process.  

5.2 These include: 

• Convention on the Rights of the Child (CRC), which obliges Australia to ensure that 

children deprived of their liberty are treated with humanity and respect (Article 37) and 

that they are rehabilitated and reintegrated into society (Article 40). The CRC further 

stipulates that the best interests of the child must always be the primary consideration 
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in any action concerning them, emphasising the need for restorative approaches to 

justice. 

• Optional Protocol to the Convention against Torture (OPCAT), which mandates 

regular inspections and monitoring of places of detention to prevent the use of torture 

or degrading treatment. The protocol seeks to ensure that conditions in detention are 

humane and that abuses, such as the use of excessive force or degrading practices 

like spit hoods, are identified and eliminated. 

• International Covenant on Civil and Political Rights (ICCPR), which protects 

individuals from arbitrary detention and guarantees the right to a fair trial. It also 

specifically prohibits torture and cruel, inhuman, or degrading treatment or punishment 

(Article 7). For children, the ICCPR underscores the importance of separating juveniles 

from adults in detention, ensuring age-appropriate treatment, and providing 

educational and rehabilitative opportunities (Article 10). 

5.3 Current practices within Australia's youth justice system, including the detention of children 

as young as 10, the use of punitive measures such as spit hoods, and the lack of consistent 

rehabilitative support, do not meet these international obligations. Australia is therefore at risk 

of failing to uphold its global commitments to protect the rights and dignity of children. 

5.4 Raising the age of criminal responsibility to at least 14, as recommended by the UN 

Committee on the Rights of the Child, is a crucial step towards aligning with international 

norms and protecting children’s rights. 

6. The benefits and need for enforceable national minimum standards for youth 

justice 

6.1 A lack of national consistency in youth justice approaches across Australia's states and 

territories creates inequitable outcomes for children. Some jurisdictions, such as Queensland 

and the Northern Territory, are moving towards more punitive approaches, while others 

maintain a focus on rehabilitation. This disparity highlights the need for enforceable national 

minimum standards for youth justice, which would create a unified, rights-based framework 

for how children are treated across the country. 

6.2 These standards should reflect international human rights law, particularly the CRC, 

OPCAT, and the ICCPR. National standards would ensure that detention is used as a last 

resort, that conditions within detention centres are humane and rehabilitative, and that cruel 

practices such as the use of spit hoods, solitary confinement, and adult watch houses are 

prohibited. 

6.3 Implementing national standards would also help ensure that children across all 

jurisdictions have equal access to diversionary programs, education, and health services while 

in detention, and that their rights are upheld consistently. 
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7. The alarming intersection of Out-of-Home Care and the youth justice system 

7.1 One of the most alarming trends in youth justice is the over-representation of children in 

Out-of-Home Care (OOHC) who end up in the justice system. Children in OOHC, many of 

whom have experienced neglect or abuse, are disproportionately criminalised. Rather than 

receiving the care and support they desperately need, these children are often subject to 

punitive measures, exacerbating their trauma and increasing their likelihood of long-term 

involvement in the justice system. 

7.2 The CRC (Article 20) asserts that children who are deprived of a family environment are 

entitled to special protection and assistance. This provision recognises the heightened 

vulnerability of children in OOHC and the state's obligation to provide care that fosters their 

well-being, development, and rehabilitation. However, far too many children in OOHC in 

Australia are falling through the cracks. Instead of receiving the nurturing environment they 

are promised under international law, many are being pushed into the justice system for minor 

offences or behavioural issues that could be better addressed through therapeutic support 

and community-based interventions. 

8. Recommendations 

8.1 To address the critical issues identified in this submission, Amnesty International urges 

the committee to make the following recommendations to: 

a. Raise the age of criminal responsibility to at least 14, in line with the Convention on 

the Rights of the Child and international recommendations from the United Nations 

Committee on the Rights of the Child. The Federal Government should legislate or 

encourage uniform legislation across states and territories to align with international 

human rights standards. 

b. Prohibit the use of spit hoods and other inhumane practices in youth detention centres, 

as required by Australia's obligations under the Optional Protocol to the Convention 

against Torture. The Federal Government can coordinate national legislation to ensure 

the immediate ban on spit hoods across all jurisdictions. 

c. Implement and enforce national minimum standards for youth justice, consistent with 

Australia's obligations under the CRC, OPCAT, and ICCPR. The Federal Government 

should lead in establishing and monitoring these standards to ensure that detention is 

a measure of last resort, conditions in youth detention centres are humane, and 

rehabilitative services are prioritised. 

d. End the use of adult watch houses for the detention of children, particularly in 

Queensland, in line with the CRC and OPCAT findings. The Federal Government can 

enact or push for national regulations that prevent children from being detained in adult 

facilities. 

e. Invest in Indigenous-led diversionary programs to reduce the over-incarceration of 

First Nations children and prioritise rehabilitation over punishment. The Federal 

Government can allocate targeted funding and support for community-based programs 

aimed at addressing the root causes of offending behaviour. 

f. Establish a federal oversight mechanism to monitor youth detention facilities under the 

OPCAT framework. This includes ensuring regular, independent inspections and 

compliance with international human rights standards, especially for vulnerable groups 

such as children. 

8.2 These actions are necessary to bring Australia’s youth justice system into alignment with 

its international human rights obligations and to ensure the protection, rehabilitation, and 

dignity of all children in detention. 
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